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  25 JULY 2003


We hope you like our ‘new look’ Bulletin.  The content retains its previous character and as always we ask you to circulate the Bulletin within your organisation for information or action as appropriate.  Items which may require specific action on your part are listed in bold type in the Contents.

1. CODE DEVELOPMENTS

(i) March 2003 Editions of the Codes

Like us, you have no doubt been busy in the few months getting to grips with the new Banking Code and, for those signed up to it, the revised Business Banking Code.

In Bulletin No.11 we passed on the results of the January User Group discussion on the interpretation of the downgrading provisions.  This prompted a number of comments and further queries, which we have sought to address in the note at item 2(ii) below.

(ii) The Distance Marketing Directive

The FSA have issued a discussion paper (DP21) on the implementation of the Distance Marketing Directive (DMD).  Full details are available at:

www.fsa.gov.uk/pubs/discussion/dp21.pdf .

The DMD lays down pre- and post-contract information and withdrawal rights for consumers who buy financial products ‘at a distance’ e.g. through the post, by telephone or on the internet.  It should not be difficult to align the Banking Code requirements to those of the DMD.   Under the Directive, the FSA will be responsible for investment business, mortgages, general insurance (products that it regulates now or in the future) and for deposit products.  The DTI will implement the DMD for consumer credit, second charge mortgages and ‘related activities’.

As regards deposit takers, the FSA says that it will be ‘introducing new rules requirements on pre-contract information and withdrawal rights’.  

We are aware that the BBA and BSA have significant objections to a number of the detailed provisions of DP21.  However, it raises fundamental issues about the future of the Banking Code and the BCSB.  If the FSA cannot delegate to the BCSB responsibility for monitoring and enforcing the requirements of the DMD, then we will have the untenable situation of some sales of some Banking Code products being covered by the FSA and some by the BCSB.

We are lobbying strongly for the FSA to derogate their responsibilities to the BCSB.  The BBA and BSA fully support the line we are taking.  A recent meeting with the FSA provided encouraging news that they may be willing to avoid duplication of regulation where firms subscribe to and comply with the Banking Code.

If anyone wishes to have further information or would like to have a copy of the BCSB’s submission, they should contact Seymour Fortescue on 020 7661 9689.
2. COMPLIANCE MONITORING
and ENFORCEMENT TOPICS

(i) Feedback on monitoring visits

As many of you will know, we send out questionnaires to subscribers following our monitoring visits.  The letters are addressed to Chief Executives, but often the questionnaire is returned by Code Compliance Officers.  

It is difficult to summarise the responses in a few lines and we have no wish to appear self-congratulatory, but we thought you would be interested in some ‘feedback on the feedback’.  48 subscribers have responded to our questionnaires to date.

Q1. Did the pre-visit telephone communications, the letter confirming the visit and the opening interview provide you with a useful explanation of what to expect from the review process?

The great majority of subscribers thought that the letter was ‘satisfactory’, ‘helpful & informative’, ‘straightforward & easy to respond’, etc.  One bank said that there was ‘some confusion between the telephone conversation and letter confirming it’.  For most, ‘communication was good and the structure and purpose of the visit well understood’.  Some appreciated the pre-visit meetings arranged for some larger subscribers.

Q2. Was the pre-agreed schedule for the Head Office visit structured for the appropriate people?

35 out of 48 respondents answered this question with a straight ‘yes’.  There was no critical comment.   Others said ‘your reviewer was sensitive to the availability of senior managers in structuring her visit’ and ‘We worked closely with the monitoring team to devise an appropriate schedule. This worked well’
Q3. 
did you think the duration of the visit was appropriate for the size of the organisation?
39 out of 48 thought the duration was ‘about right’.  Only one thought that it was longer than expected.  Other comments included: ‘It was made clear that the timetable was flexible and could be changed if necessary’ and ‘The reviewer did not allot strict timings and enabled areas to be covered in a sensitive but in-depth manner. Staff did not feel interrogated and felt at ease and open in discussions’.

Q4. Did you feel the approach adopted in assessing compliance arrangements at head office and then validating procedures and practices at branch level was appropriate?
Almost all felt that the arrangements were appropriate.  One subscriber would have liked us to visit more branches.  ‘It involved people responsible for the frontline’.  ‘As a small society I felt this was appropriate and worked well’.  One bank questioned the validity of two mystery shops.

Q5. What did the branch managers think about the review of the sales practices at their branches?

One building society felt the reviews were inappropriate to their structure.  The remainder were positive: ‘Very thorough and conducted in a professional yet friendly manner’; ‘Staff interviewed were initially nervous but reassured by the way the visit was conducted’; ‘Relaxed and constructive approach’. 

Q6. What did you think about the style of the visit – professional; informative; courteous; sensitive; robust?
Our Relationship Managers deserve credit for the fact that there was no criticism at all in response to this question.  Typical comments were: ‘The reviewer was experienced and knowledgeable as well as professional. He knew the right questions to ask’ and ‘The visit was carried out professionally and in an open way. Ongoing feedback was provided and issues were discussed. An improvement upon PwC’.

Q7. What did you think about the style of the report?
Most respondents found it satisfactory, though without great enthusiasm.  One thought the style was ‘a little pedantic’ and a number felt that the documents should emphasise good points rather than just dwell on shortcomings.  As reported in this Bulletin under item 3(iii), we have decided, after considerable Board discussion, to retain the format of exception reports, but to emphasise good practice in the covering letters.

Q8. What would you suggest to improve the effectiveness of the monitoring programme?

There was further mention of the need for ‘positive comments’.  Other views included: ‘It’s a pity you can’t monitor customer satisfaction and complaint ratios’; ‘Consideration must continue to be given to the size of the Society and fact that we don’t offer many of the ‘problem’ services and ‘Providing the pre-visit paperwork was onerous. Could this be reduced to key documents?’

Q9. How do you view the relationship that you have with the BCSB? 

No one was critical.  ‘After a somewhat initially difficult start we now have a very positive, open and productive relationship that works well’ and ‘We have a good relationship with BCSB through our relationship manager: if we had any queries, we feel confident that we would receive a professional and informative reply’ were two encouraging comments.    You also said some nice things about our staff who conducted the visits.   A typical one was: ‘The background of the monitoring team was beneficial as they showed an understanding of the practicalities of business life as well as the theory. Questions posed were answered openly and honestly. Finally, we believe that the variety of individuals involved in the visit served to add further credibility to the outcome – a consistent story’.

(ii) 2003 Codes Paragraph 4.8: 

         downgraded savings account interest

Fresh questions continue to arise about the interpretation of the downgrading provisions introduced in the latest editions of the Codes.  Some points are still being considered for possible supplementary Guidance or coverage in a future BCSB Bulletin.

One of the conclusions of the January 2003 User Group has unfortunately proved to be erroneous on further examination.  This was described in the third bullet point of the commentary in Bulletin No.11 on Appendix A to the User Group Minutes, which stated that a notification could be triggered where neither your rate nor Base Rate changed, because of a rate movement that occurred 12 months previously.  This had resulted from a mistaken impression that a subscriber should wait 12 months from a new reference date and margin before using that margin as the benchmark.

The correct position is as set out in the second bullet point under the sub-heading ‘The twelve month reference period’ on Page 20 of the Guidance to the Banking Code, which states that, following a movement in margin in the customers’ favour that creates a new reference date, the new relationship to Bank of England Repo rate becomes the margin against which any further changes are measured.

The position is therefore that a downgrading notification can only be triggered when either your account rate or Base Rate, or both, change(s).  Whenever there is a rate change, you will need to compare the margin between your rate and Base Rate with the most favourable rate for the customers that applied in the preceding 12 months.  The exceptions set out in the first and third bullets under ‘The twelve month reference period’ in the Guidance of course still apply; in addition a temporary move of the margin in the customers’ favour following a Base Rate reduction can be ignored, as described below.

The interpretation of s.4.8 was discussed again at the June User Group.  A key issue was the time a subscriber has to implement an interest rate change after a move in Base Rate.  This has become particularly topical following the decrease on 10 July, which on top of the February change has brought the cumulative reduction in Base Rate in 2003 to 0.5%.  Our view is that, assuming that Base Rate does not change again in the next few months, a subscriber that has left its savings rates unchanged following both Base Rate decreases, but reduces its rates in, say, three months’ time by the full 0.5% will be required to notify customers of a downgrading.

The Guidance to s.4.8 is clear, under the sub-heading “Reasonable period” on page 20, that you have 30 days (open to extension as per Guidance footnote3) from a Base Rate change to decide whether to follow it up or down.  However it will be difficult to monitor when a decision has been taken by a subscriber, especially one not to change rates, unless it is published and, arguably, personally notified to all account-holders.  We have felt that the practical focus therefore has to move to when the subscriber’s rate change, if any, takes effect.

This point was taken away from the User Group for consultation with the Banking Code Advisory Panel.  The conclusion reached acknowledges that, if a subscriber’s decision leads to a downgrading occurring (eg by not raising rates when Base Rate has risen by 0.5% or more), a notification will be triggered.  Action to avoid a notification would have to be taken within 60 days of the Base Rate rise (the 30 days maximum for the decision plus 30 days maximum for notification).  Following a Base Rate decrease, if a subscriber does not decide on a reduction in its own rates within 30 days, and implement it within another 30 days, the reference margin for assessment of possible downgrading during the succeeding 12 months will move in the customers’ favour.  

In summary, if any savings rate change is not implemented within 60 days following a Base Rate change, then a new margin comes into effect that may result in an immediate downgrading notification or create a new, more demanding, benchmark, depending on the direction of the Base Rate change.

Any temporary move of the margin relative to Base Rate in the customers’ favour during the 60-day period following a Base Rate reduction, while savings rate changes are being implemented, can be ignored for calculation of possible downgrading during the subsequent 12 months.

Appendix 1 to this Bulletin provides a number of charts of different scenarios under s.4.8.  Pages 1 and 2 are amended versions of the charts we distributed following the January User Group, taking into account the revised interpretation that a downgrading notification can only be triggered when either your account rate or Base Rate, or both, change(s) and to correct the odd typographical error.  Pages 3 to 5 show four charts reflecting the BCAP conclusions on the interpretation of the “Reasonable period”, Charts 1 and 2 following a Base Rate increase and Charts 3 and 4 following a decrease.

We also feel it worth publishing the answers to a selection of the queries we have received on the downgrading ‘rules’, as follows:

DOWNGRADING Q’S AND A’S

Q1. In a tiered rate structure where the rate in only one tier is downgraded, do you need to advise all customers or only those in that tier?

All customers with £250 or more in the account/product need to be notified.

Q2. Where a product starts for a defined period on a fixed rate of interest linked to or equivalent to Base Rate (Repo Rate) and then changes to another rate based on a margin under Base Rate, if that margin is 0.5% or more is that classed as a downgrading?

Tracker accounts are exempt from s.4.8.  This looks like a change in Ts&Cs of a tracker account, which should be handled under s.6.4, unless the change was anticipated and explained at the time of sale, in which case neither s.4.8 nor s.6.4 come into play.
Q3. Are LIBOR-linked accounts outside the downgrading rules as customers are aware of the likelihood of rate movement when the product is taken out?

Tracker accounts are exempt from s.4.8.

Q4. What is the position if, following a Base Rate reduction, a bank does not decrease interest rates for, say, 3 months, with no other rate movements in the meantime?

This is covered by the conclusion from the User Group and BCAP discussions (see Appendix 1, Page 4, for a similar scenario).  The bank has not taken advantage of the 60-day window after Base Rate reduction to follow rates down.  Therefore the reference margin has moved in the customers’ favour and this new margin will be the benchmark against which future rate movements are tested for possible downgrading, while it remains in the rolling 12-month reference period.  This is so long as the clock is not re-started by a subsequent rate change moving the margin further in the customers’ favour or by a downgrading notification being triggered.

Q5. The interest rate on an account is reduced by 0.25% in March.  A new customer opens an account in April and then a further reduction in rate of 0.25% is made in June.  Do all customers have to be advised or can those who opened accounts in April be excluded?

All customers with £250 or more in the account/product at the time of the downgrading need to be notified.

If you are uncertain about interpreting any aspect of the new rules, please ask your Relationship Manager for advice.

(iii) "You and Your Joint Account"

Deficiencies in the explanation of the rights and liabilities of parties to joint accounts have been one of the most common areas of breach found in our monitoring visits, so we particularly welcome this new publication by the BBA.  It is mentioned in the Guidance to paragraph 3.4 of the Banking Code and is on the BBA website at:

 http://www.bba.org.uk/public/services/publications/40672/
The BBA describes it as a customer-focused leaflet that all subscribers to the Banking Code are recommended to make available to their joint account customers.

3. BCSB NEWS

(i) New Subscribers

The Board has approved the applications of three banks, whom we are pleased to welcome as subscribers to the Banking Code:

· ING Direct (UK) NV

· Sygma Banque SA (trading as ‘Sygma Bank UK’)

· Citibank International plc

(ii) The Banking Code Rules

On 2 May, we sent all Compliance Officers formal notification of the changes mentioned in our last Bulletin, together with a reprinted Rulebook.  The amendments have now come into effect.

(iii) BCSB User Group

The Minutes of the User Group meeting on 5 June are attached at Appendix II (restricted distribution to Code subscribers only).  The list of User Group members is on our website.

The User Group discussed a draft agreement between the BCSB and the sponsoring associations on changes to the Codes and Guidance between formal reviews.  This has now been finalised and is attached at Appendix III.

The User Group was provided with the Executive Summary, Conclusion and Recommendations of an independent review of our compliance monitoring carried out at the Board’s request by Olivia Morrison-Lyons, who is currently the Assistant Prison and Probation Ombudsman and has previous relevant experience in the public and voluntary sectors.  We were reassured by the overall conclusions, from which we quote:

My overall view of the BCSB's field monitoring activities, is that the team is solidly structured, uses detailed modules to ensure all areas of Code compliance are covered and has a management structure that ensures the maintenance of quality standards and consistency of findings.

Examination of the report has revealed a well structured document containing all important details of the monitoring visit, but lacking slightly in objectivity. I have made a number of suggestions that I believe will make the report a more useful document to both BCSB and its subscribers.

The grading system of colour coding the level of a subscriber's compliance with the Code, I have found to be a very useful way of visually presenting what is a complex set of structures and findings.

Our Board has accepted all but one of Olivia Morrison-Lyons’ recommendations.   The exception concerns the suggestion that monitoring visit reports should include ‘positive comments’ on subscribers.  The Board concluded that these should be given only in the covering letters and not in the reports themselves, which should continue to record factual findings and exceptions only.  We hope that Relationship Managers also give credit orally for subscribers’ strengths during their visits.  


If you would like a copy of the extracts from Olivia Morrison-Lyons’ report, please contact Adrian Lloyd (contact details on Bulletin title page).

(iv) BCSB ‘Roadshows’ 2003

We are holding our fourth series of ‘roadshow’ seminars for compliance officers in late September and early October.  The venues will be in London, Belfast, Edinburgh, Manchester and the West Midlands.

The User Group expressed a preference for more specific compliance topics to be covered rather than high level strategic issues, and we shall keep this in mind.

We would welcome any suggestions you would like to make on the content or format of the forthcoming seminars.  The sooner you can let us have these (addressed to Adrian Lloyd please), the better chance we will have of incorporating them.

We are now ready to accept registrations and are sending a copy of the form with this Bulletin.

(v) Head of Compliance Monitoring
Many of you know already that Roger Knight has now left us to retire to Australia.  He made a great contribution in setting up our in-house monitoring team and we wish him and Belinda all the very best for the future.

Roger’s successor is Paul Smith, who joins us from a senior Group Risk Management role at Barclays at the beginning of next month, bringing extensive experience in retail and small business banking and internal audit to the job.  Paul is very much looking forward to meeting the Code Compliance community, both at the Roadshows and when he is out visiting subscribers.

		Contents 	Page


	1. 	BANKING CODE DEVELOPMENTS 	1


	(i) 	March 2003 Editions of the Codes	1


	(ii) 	The Distance Marketing Directive 	1


	2. 	COMPLIANCE MONITORING & �ENFORCEMENT TOPICS 	2


	(i) 	Feedback on monitoring visits 	2


	(ii) 	2003 Codes Paragraph 4.8:       downgraded savings account interest	3


	(iii) 	"You and Your Joint Account"	4


	3. 	BCSB NEWS 	4


	(i) 	New Subscribers 	4


	(ii) 	The Banking Code Rules 	4


	(iii) 	BCSB User Group 	4


      (iv)	BCSB ‘Roadshows’ 2003	5


       (v)	Head of Compliance Monitoring	5


		APPENDIX I:				Code Compliance �		Code Paragraph 4.8 – charts of


downgrading scenarios


	APPENDIX II:�	User Group Minutes 5 June 2003 �	(restricted distribution)


		APPENDIX III:


		Changes to the Code and Guidance


		between Code reviews�						Downgrading Accounts


Chief Executive: Seymour Fortescue �Tel: 020 7661 9689


Compliance Director and Bulletin Editor: Adrian Lloyd  Tel: 020 7661 9690





The Banking Code Standards Board Limited, Company Limited by Guarantee, Registered in England & Wales, No. 3861859


Registered Office: 21 Holborn Viaduct, London EC1A 1DY.      Directors: Richard Farrant, Adrian Coles, Seymour Fortescue,


Sally Hawkins, Noel Hunter, Amanda Jordan, Gerard Lemos, Ian Mullen, Christopher Pearson & Jenny Watson








		


		Contents 	Page


	1. 	BANKING CODE DEVELOPMENTS 	2


	(i) 	March 2003 Editions of the Banking�		Code and Business Banking Code 	2


	(ii) 	2003 Codes Paragraph 4.8:�		downgraded savings account interest 	2


	2. 	COMPLIANCE MONITORING & �ENFORCEMENT TOPICS 	3


	(i) 	Monitoring and enforcement activity 	3


	(ii) 	Annual Statement of Compliance 2002 	4


	(iii) 	Basic bank accounts 	4


	(iv) 	Banking Code and Business Banking 


		Code Section 8.5: limited waiver 	4


	3. 	BCSB NEWS 	5


	(i) 	New Subscribers 	5


	(ii) 	Fees for 2003/04 	5


	(iii) 	The Banking Code Rules 	7


	(iv) 	BCSB User Group 	7


	APPENDIX I: 	Code Compliance �		Monitoring Findings


	APPENDIX II:	User Group Minutes �		29 January 2003 �		(restricted distribution)


		Appendices A and B: �		Paragraph 4.8 – 				Downgrading Accounts








Chief Executive: Seymour Fortescue �Tel: 020 7661 9689


	Compliance Director and Editor: Adrian Lloyd	Tel: 020 7661 9690





---000---








BCSB Bulletin No. 12    xx June 2003   Page 1

