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TO BANKING CODE AND BUSINESS BANKING CODE

COMPLIANCE OFFICERS 
No.13
  18 DECEMBER 2003


As always we ask you to circulate the Bulletin within your organisation for information or action as appropriate.  Items which may require specific action on your part are listed in bold type in the Contents.

1. CODE DEVELOPMENTS

(i) 2004 Independent Review of the Codes

We are now gearing up for next year’s biennial review of the Codes, which we expect to be formally launched next month.  We look forward to working again with Professor Elaine Kempson as Independent Reviewer.

We mention below the deadline for applying the DMD (the Distance Marketing of Consumer Financial Services Directive).  This may require implementation of DMD-specific topics ahead of the rest of the review.

We hope that the FSA consultation on the application to interest variation clauses of the Unfair Terms in Consumer Contracts Regulations 1999 will be published in time to allow the unfinished business on rate change notifications to be concluded under the Code Review.
(ii) The Distance Marketing Directive

As mentioned in Bulletin No.12, the DMD is a European Directive that affects the sale of financial services ‘at a distance’ i.e. by post, telephone or over the internet.  It must be implemented by 8 October 2004.  The FSA and HM Treasury have both recently consulted on the way in which it will be implemented in the UK.

We will gladly provide a copy of our response to the FSA’s CP 196, but in summary our views are as follows:

· We are encouraged that the FSA does not propose to upset the present Banking Code arrangements and that the FSA’s Conduct of Business Rules can be amended to ensure that adherence to the Banking Code is regarded as adherence to the DMD.   We welcome this official support for self-regulation. 

· The definition of ‘personal customer’ in the Banking Code will need to be aligned with that of ‘retail customer’ in the DMD.  This will be addressed as part of the forthcoming Code Review.

· The Code’s reference to cooling off will need to correspond to the DMD’s definition of ‘right of withdrawal’.  

· Conscious of the regulatory burden, particularly on smaller firms, we have urged that the Code Guidance will be self-contained and will not require firms to cross-refer to the FSA rule book.

· We are concerned about the short length of time between publication of the FSA Rules in March 2004 and implementation of the DMD in October 2004.  This will leave little time for subscribers to change systems and literature.

· It must be made absolutely clear that the BCSB has primary responsibility for all monitoring and enforcement of the Code’s requirements.

· There must be care to avoid introducing unnecessary change or market distortions that yield no discernible customer benefit.

The BBA, BSA and APACS have submitted a joint response, which covers a number of more detailed points, especially the scope and definition of ‘distance contracts’.

(iii) “Chip and PIN” - PIN self-selection

During the next year the majority of card transactions will move to verification by PIN instead of signature, under the UK Chip and PIN Programme.  Many customers will be using PINs with credit cards for the first time, where previously their only use of PINs was at ATMs, using what the Codes define as ‘cash cards’.

PIN self-selection (‘PSS’ - Code paragraph 10.6) will become increasingly important in the interests of security, to avoid PINs being written down, and customer convenience.  The way you tell customers how to choose their own PINs should be designed to ensure that they do become aware of the self-select option.

Chip and PIN involves major conversions of cards and ATMs, with subscribers being at varying stages in the process.  There may be temporary periods when it will not be possible to allow customers to change their PINs during the conversion, when it would not be appropriate for us to take action over a breach of paragraph 10.6.  In such circumstances subscribers need to tell customers about the suspension of PSS, for example by ATM and/or statement message or a leaflet.  It would also be customer-friendly to give advance warning if possible, to allow PINs to be changed before the PSS suspension.

2. COMPLIANCE MONITORING
and ENFORCEMENT TOPICS

(i) Advertising and promotions

We have been dealing with recent concerns about the fairness of advertising claims in relation to the supply of credit cards.  Such claims could breach the Banking Code, which requires promotional material to be clear, fair, reasonable and not misleading (paragraph 8.1), and could equally breach statutory requirements enforced by other regulators such as the OFT, Trading Standards, the ASA or the FSA.

We try to avoid duplicating enforcement action where we are aware that a potential material breach of the Code may be under investigation by another regulatory body.  However, we have to keep in mind that industry self discipline is better for the industry’s reputation than externally imposed discipline.  For that reason, the intention of the industry in sponsoring the Code and related guidance is to preclude the need for action by other regulatory agencies in cases where the Code reinforces parallel legislation or regulation.  

There has recently been prominent criticism of credit card advertising by the House of Commons Treasury Committee, which was followed by OFT intervention. There are two particular messages it is essential for compliance officers to keep in mind when reviewing and signing off advertising and promotional material:
· Is there a risk that customers will be misled about, or fail to notice, important features of the product or service that will then come as a nasty surprise when they find out, which may be only some time after the point of purchase or account opening?  This should be judged in the light not only of paragraph 8.1, but also in the spirit of the Code, especially as embodied in the following Key Commitments:

2a, to Act fairly and reasonably in all our dealings with you, and

2b, to Help you understand how our financial products and services work by:
· giving you information about them in plain English;

· explaining their financial implications.
· Is important information buried in small print, which customers are unlikely to notice, or may indeed be almost unable to read because of the print size?  Any qualifying information should be as bold, precise and compelling as the central claim.  This is clearly an issue under Code paragraph 3.1:

Before you become a customer, we will:

· give you clear information explaining the key features of the services and products you tell us you are interested in.

We are not looking to introduce a regime of approving individual advertisements, but we will happily discuss any doubts you have about a planned promotion and please feel free to contact your BCSB Relationship Manager.

(ii) Field monitoring findings

We updated our modules to reflect the changes made to the Code in March and we have also amended our reporting template to provide greater focus on actions needed to improve overall compliance, balanced by comment on areas of particular strength identified during visits.

From 1 April 2003 to date we have issued 44 visit reports graded as follows:-

Green: 35 (79%); Amber: 7 (16%): Red 2 (5%)

The proportion of green rated reports continues to increase, reflecting generally improved compliance frameworks and, of course, growing familiarity with the latest Code provisions.  A number of issues are however becoming rather regular features in our reports, many of which appear relatively easy to remedy.

Failure to provide customers with full terms and conditions on accounts:
This frequently seems to be the result of terms & conditions updates in paper literature and on websites not being consistent, although there are still occasions where Ts&Cs do not give sufficient information to comply with the Codes.

Within the area of account terms is the issue of joint accounts.  We are seeing a number of subscribers where the rights and duties of joint account holders are not being sufficiently clearly advised to the customers.  Our expectation would be that, although the customer-facing staff would not need to describe all features of such accounts, they should always remind new joint account holders that special conditions apply and where in the literature to find that important information.  We mentioned the BBA leaflet, "You and Your Joint Account", in Bulletin No.12.

Description of interest rates and advice of changes:

The most common breaches seen here are of the Code of Conduct for the Advertising of Interest Bearing Accounts, relating to the need to explain what the terms used mean. It would seem from our reviews that in many cases, the provisions of the CCAIBA are being overlooked in advertising, especially on websites.

Now that interest rates are starting to move upwards, the need to comply with downgrading provisions is likely to take centre stage.  Our reviews this year to date have identified a number of occasions where existing terms and conditions as shown in societies’ and banks’ literature, if followed, would automatically lead to a breach under paragraph 4.8 of the Code.  The number of calls and emails to the office would suggest, however, that the majority of subscribers are working to ensure that they are able to track rate changes sufficiently well to be compliant with the Code.

“Changing your account”:

There have been a small number of reviews that have identified concerns over the time it is taking to transfer accounts. We are planning to do a review of this activity early in the New Year across a range of subscribers and results of that work will be summarised in a bulletin in the spring.

(iii) Monitoring Team plans for 2004

We have completed our plan for the first half of 2004. As we said at our roadshows this year, we will be allocating our resources to those entities that score most highly on our Risk Model and to activities where we feel that greater focus is required. Our Board has agreed that the following themes should be included in our plan for the first half of 2004:-

· Credit card foreign transaction costs and promotional rates (Code paragraphs 10.3 and10.4).
· Downgrading of savings account interest.
· Complaints.
· Basic Bank Accounts, including the charges for unpaid direct debits.
· Current account transfer times.  

· Financial promotions and advertising.

This work will be carried out in addition to our more traditional subscriber reviews.

Using the Risk Model inevitably means that we will carry out formal reviews for some subscribers less often. However, we are still keen to remain close to all our subscribers and we will therefore continue our programme of informal contacts, roadshows and other communications with you.

One area where we feel that we have been successful this year, and where we have had good feedback from subscribers, is the review of literature and processes before they go live. Whilst we cannot undertake detailed reviews of major change programmes, we will always be very glad to advise on the Code implications of any changes that you might be considering. Do please get in touch with Paul Smith or your Relationship Manager if you would like us to support you in this way.

(iv) 2003 Codes Paragraph 4.8: 

         downgraded savings account interest

Two more interpretational points have arisen in relation to paragraph 4.8, in addition to those covered in Bulletins 11 and 12.

Firstly, a subscriber has pointed out that the 60 days from the date of a Base Rate change (30 days maximum for the decision plus 30 days’ maximum for notification), for action to be taken to avoid downgrading or in setting a new benchmark margin, can conflict with contractual obligations where the terms and conditions for the account require more than 30 days’ notice to be given before a rate change can take effect.

We have agreed with the BBA and BSA that in such a situation the subscriber must still take a decision, and where the decision is to change rates give notice of the change, within 30 days of the change in Base Rate, but that bringing the change into effect after the contracted notice period, rather than within 30 days, will not be treated as a breach.

Secondly, we have found ourselves in discussion over the dates when reference rates change. The line we have taken is that, not only can the possibility of downgrading arise only when either Base Rate, or your own rate (or both) changes, but also that the reference points can change only on a date when a rate change takes effect.

What we have said is that, following a Base Rate change, one of the following happens:

· you change your own rates within 60 days (or a period extended to meet a contractual notice obligation as mentioned above), in which case you ignore the temporary position between the Base Rate and account rate changes, and the reference point is the date of the Base Rate change.

· you do not change your rates within 60 days, in which case you also 'job back' to the date of the Base Rate change as the new reference point.

In neither case are we looking at the decision date or the expiry of the 60-day 'window' (unless it coincides with your rate change) as a reference point.

We have been consulted on the development of a couple of software packages to track and model downgrading scenarios, which are now being offered ‘off-the-shelf’.  While we cannot endorse particular products, we will be happy to provide contact details on request.

(v) Clearing times

We are grateful for the time and trouble that subscribers took in completing our recent questionnaires.  Our survey showed a range from 28 subscribers paying interest on Day 1 on cheques deposited, through to one on Day 7, with the largest number paying interest from Day 3 or Day 4.  We plan to issue a brief press release next month.

We are in contact with the OFT over their current initiative in this area and we are supportive of the next Code Review looking at the scope for greater transparency of information for customers on this subject.

(vi) Foreign currency transactions

Thank you to the selected subscribers who responded to our survey on rates charged on retail foreign currency transactions.  We are currently analysing the results and conducting some further fact finding to fill in a few gaps, before deciding whether we should make recommendations in this area under the Code Review. 

(vii) "Dealing with Debt"

In June the BBA published a revised and updated edition of  “Dealing with Debt – how your bank can help”, which is mentioned in the Guidance to paragraph 13.10 of the Banking Code.  It is on the BBA website at:

http://www.bba.org.uk/public/services/publications/40672/140825 

3. BCSB NEWS

(i) New subscriber

The Board has approved the application of Bank Insinger de Beaufort plc, whom we are pleased to welcome.

(ii)  BCSB User Group

The next User Group meeting will take place on Thursday, 22 January 2004, and we are writing separately to give notice of this to members of the Group.  Any subscriber is welcome to suggest topics for discussion by the User Group - please feel free to contact your Relationship Manager or another member of the BCSB team, or indeed a Compliance Officer member of the Group.  Membership is shown on the Notice Board on our website.

(iii) BCSB ‘roadshows’

103 delegates attended the six subscriber seminars we ran in late September and early October and we were encouraged by the predominantly positive feedback.  The introduction of discussion groups to obtain delegates’ views on BCSB monitoring visits and on the Annual Statement of Compliance was well received and was helpful to us, and we appreciate the contributions made.

We are considering whether the roadshows should be free of charge in 2004.

(iv) BCSB people

Paul Smith joined us as our new Head of Compliance Monitoring at the beginning of August and has been busy visiting subscribers and bringing fresh approaches to our monitoring and reporting activity.  We are very glad to have him on board.

Most subscribers who were dealing with Liz Wilson as their Relationship Manager know she is now Liz Thompson.  Her wedding in August – the first amongst BCSB staff - was one of the highlights of our year.

We were pleased to welcome Jack Hadlington as a third part-time member of our Helpdesk team in September.  Jack took early retirement from HSBC, and fits in his BCSB role with lecturing at the University of Central England.

(v) Christmas and New Year

The BCSB office at St James’s Square will be staffed during Christmas week until midday on Christmas Eve, 24 December, and will open the following week except for the New Year’s Day holiday.

We aim to attend to calls to the BCSB Helpdesk in the normal way.  Should, however, there be no response from our direct lines, messages can be left on the helpline:   020 7661 9694.
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We wish all our readers a very happy Christmas and a healthy and prosperous New Year
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