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TO BANKING CODE AND BUSINESS BANKING CODE

COMPLIANCE OFFICERS 
No.19
  16 DECEMBER 2005


For a number of reasons our plans to issue quarterly Bulletins in June and September did not materialise, so this is the second and final edition for 2005.  We have tried to avoid making this too much of a ‘bumper issue’ just before Christmas, but we do include a reasonably full commentary on the themed review work that has kept us very busy during the year.

Seymour Fortescue mentioned at our roadshows in the autumn that he would be retiring in September 2006, having led the BCSB from its inception in October 1999.  The recruitment process for his successor has begun, with the post being publicly advertised (the application list has now closed) and the name of the successful candidate is likely to be announced in the second quarter next year.

As usual we ask you to circulate the Bulletin within your organisation for information or action as appropriate.  Items which may require specific action on your part are listed in bold type in the Contents.
1. CODE DEVELOPMENTS

(i) Appointment of independent interim reviewer
We welcome the appointment of Mike Young as independent interim reviewer for the Banking Code and the Business Banking Code with effect from 1 August.  Seymour Fortescue was quoted in the press announcement: “Independently led reviews are now an established and important factor in the continuing effectiveness of the Banking Code, ensuring that bank and building society customers get a fair deal.  We strongly welcome the ability the BCSB has been given to initiate a fast-track interim review, to deal with any emerging instances of serious customer detriment that are not adequately covered by the Code.  We are sure that Mike Young is eminently qualified to lead such a review.”
(ii)     Code review frequency
Professor Elaine Kempson’s recommendation that future independent reviews should be triennial instead of every two years has now been formally adopted and the 
We wish all our readers a very happy Christmas and a healthy and prosperous New Year



sponsors are in the process of writing to all stakeholders to confirm this.
2.   COMPLIANCE MONITORING & 

      ENFORCEMENT TOPICS
(i) Banking Code Rule change – 
           Child Trust Funds / FSA

We have already given notice on our website Notice Board of a small amendment to the Banking Code Rules made by our Board of Directors.  The Associations, as sponsors of the Banking Code, had agreed to the change, following consultation with their members.

The new wording, with the current text shown for comparison, is set out in Appendix I to this Bulletin and came into effect on 1 July 2005.  The change has added Child Trust Funds to the ‘gateway’ for us to provide information to the FSA, which was established by the previous Rule change made in October 2004, covering the Distance Marketing Directive and cash ISAs.  The opportunity has been taken to clarify the wording of the Rule to remove possible ambiguity.  Please place a copy of the Appendix with all paper copies of the Banking Code Rules that you hold.  The text of the Rules on our website has been amended.

(ii) Compliance Monitoring

2005 has probably been the busiest year ever for the Monitoring Team.  We have focussed the greater part of our attention on themed reviews with the number of full subscriber reviews having fallen from 61 last year to 25 in 2005.  Overall assessment outcomes have been broadly satisfactory with 82% of reports being graded Green and only one visit resulting in a Red grading.  We have updated our visit modules to reflect the changes introduced in the 2005 editions of the Codes and have included the requirements of the Distance Marketing Directive and those governing cash based Child Trust Funds.

We have not however avoided getting to see subscribers.  The seven themed reviews done have involved about 80 visits to subscribers and third party outsourcers, both in the UK and overseas.  This has been in addition to general ‘keep in touch’ meetings and other contacts.  A summary of the themed reviews in 2005 and planned for 2006 follows.

2005

· Basic Bank Accounts

We completed the fourth round of annual mystery shopping for Basic Bank Accounts.  This included 434 attempts to open accounts or to obtain information, covering all subscribers who provide these accounts.  Overall the customer reaction was very positive with the number of mystery shoppers prepared to recommend a provider in 2005 at 67%, against 42% two years ago.  However, areas of concern remain:

- Lack of literature being readily available to allow the applicant to make an informed choice of account
- Extended timescales to open accounts in some cases, especially where account opening is centralised
- Problems and confusion over the documents required to prove identity and verify addresses, although this year, banks were offering more flexibility where non-standard documents were offered 

- Inconsistent information from bank staff on Credit Reference Agency searches, and in some cases incorrect use of such searches

Our summary report was published on 11 November and can be found on our website at: http://www.bankingcode.org.uk/press/Basic%20Bank%20Accounts%20report%20anonymised%20FINAL%20111105.doc


· Credit assessment

The record level of personal indebtedness in the UK and the damage to those who become over-indebted and those around them, sometimes with disastrous consequences, is undoubtedly a ‘hot topic’.  It has been the subject of a government-led taskforce, there is legislation in progress at both UK and European levels, and consumer groups and the Treasury Committee have expressed serious concerns as to the easy availability of credit leading to financial difficulties.

Against this background, we reviewed the credit assessment procedures of 12 subscribers lending to personal customers, covering cards, loans and overdrafts.  The focus was on Banking Code paragraphs 13.1 (assessment of ability to repay) and 8.6 (prohibiting lending made conditional on the sale of an insurance product).  Although we saw few clear breaches of the Code, we felt that this reflected more the ease with which processes can be compliant with the current Code and Guidance, rather than good quality lending practices in all cases. The BCSB Board is in discussion with the sponsors on four specific issues identified by the work:


- Where consolidation loans were agreed borrowers did not always repay or reduce existing debt and were not reminded to think carefully about their ability to service additional future borrowing
- Where joint incomes were taken into account when assessing affordability, when a loan would not have been granted on the strength of the applicant’s income alone, lenders did not always ensure that both parties were liable for, or even aware of, the debt.
- In many cases, the loan terms reflected the amount borrowers could afford rather than the life of the item being financed (e.g. holiday loans over seven years).
- There is insufficient clarity over what should be considered under the heading of how a customer has handled his/her finances in the past, e.g. is it sufficient to look only at the customer’s account with one’s own institution, and is just making minimum repayments on a credit card adequate evidence of capacity to service additional borrowing?
· Credit card summary boxes

The Code requires subscribers who issue credit cards to comply with the APACS Best Practice Guidelines on summary boxes. We reviewed a sample of issuers and identified no breaches of the Code and also found that the requirement for “every effort” to be made for summary boxes on statements to be in place by the end of 2005 was being fulfilled by the card companies reviewed.
· Downgrading of savings accounts

As interest rates started to move back up from late 2003, media attention had been focussed on cases where the full benefit of rate increases had not been passed on to savers, including instances where a notification was required under the downgrading provisions of paragraph 4.8 of the Banking Code.  We reviewed a sample of 21 subscribers to identify whether they had processes in place to ensure that the requirement to send appropriate and timely notices would be met in the event of a downgrading.


We found a degree of confusion, with unnecessary notices being sent in one case, inaccurate letters to savers in others, and some omissions.  We have made specific recommendations where issues were identified and we mention at item (v) below the continuous tracking system we are currently rolling out.
· Offshore outsourcing


With the increasing scale of outsourcing to locations outside the UK, particularly where this involves customer-facing activity, we decided to carry out an on-site review of ‘offshoring’, focussing our first overseas visit on call and operations centres in India.  We found that where relatively straightforward processes are being undertaken, the level of oversight at all levels, both locally and from the UK was extremely high and no breaches of the Code were seen.  However this remains an area where the level of public concern remains high and we would re-iterate the need to ensure that wherever activities covered under the Code are outsourced, be they to India or to Ipswich, the subscriber takes full responsibility for maintaining compliant processes and effective monitoring arrangements.

· Transfer of business banking current accounts
This review of compliance with paragraphs 7.1 to 7.6 of the Business Banking Code among nine Business Code subscribers revealed almost universally high standards of compliance. We found that where problems did occur, subscribers dealt with them quickly and appropriate compensation was paid. We noted that in some cases significant balances are transferred by cheque rather than electronic means.  Use of BACS and the offer of CHAPS same-day payment would save the customers money and clearing time and we have reported this finding to the BBA.

· Financial difficulties
We have recently commenced a review of compliance with Banking Code section 14, covering a sample of 10 subscribers with widely varying business profiles.  This work includes visits to third party debt collection agencies as well as to in-house collections functions.  Certain practices are already coming to light that we shall wish to discuss with the sponsors,  especially where policies have been established that result in different treatment for customers depending on whether they has sought advice from a third party debt-counselling organisation, and in some instances whether they have used a  free advice centre or a fee-charging adviser.   We will provide our Board with a detailed report during the first quarter of 2006 and expect to include an update on issues identified in our next Bulletin.
2006

Themed reviews are expected to constitute a significant part of our work during the coming year.  Timing of the individual pieces of work is not yet certain but it is highly likely that we will wish to continue our focus on the provision of Basic Bank Accounts, on credit assessment processes and on the handling of customers with financial difficulties.

Initial analysis of information from subscribers’ 2005 Subscriber Business Profiles indicates that there has been a marked increase in the volume and complexity of activities outsourced to offshore centres.  We are therefore likely to make a further visit to India, covering a number of subscribers.

As during 2005, whenever processes in any of our themed work have any element of third party activity, we will where possible wish to include some part of that in the reviews.


Our helpdesk often receives questions and complaints about institutions making outbound calls and asking the customer to reveal secure information to prove identity.  We are aware of work being done in this area by the BBA and we may wish to do some mystery shopping later in 2006.

One issue where we see frequent confusion is in the information that customers receive when they ask about clearing times. Leaving aside the issue of fraudulent cheques (on which the Cheque and Credit Clearing Company Limited is working), our experience is that staff often simply do not know what their own organisation’s clearing times are or are unable to articulate them. We are aware that the OFT are doing some work in this area but where there are specific requirements in the Codes we will continue to monitor compliance carefully, both in full reviews and possibly in a specific themed review in the spring of 2006.
The 2005 editions of the Codes introduced new requirements for credit card cheques, including the APACS best practice guidelines quoted in the Guidance, and we feel it would be timely to conduct a themed review to check how these have been put into practice.
(iii) Fraudulent Card Transactions

Over the past year, the BCSB Helpdesk has received eight complaints about fraudulent card transactions.  In each case, the subscriber (different in all but two cases) has told the customer that they will not be able to recover the improperly withdrawn monies because the customer failed to notify the subscriber within 120 days of the withdrawal taking place.  In some of the cases, the subscriber has indicated to the customer that the 120 day provision derives from the card scheme rules in place between the subscriber and its card issuer.

The purpose of this note is to remind subscribers that the Banking Code sets out in sections 12.11 and 12.12 the extent of a customer’s liability for losses.  These provisions cannot be overridden by the terms of the contract between the subscriber and its card issuer.  Neither the Code nor the Guidance imposes a time limit on the notification of fraudulent transactions.

Subscribers should also note that the Financial Ombudsman Service has in recent years considered a number of cases where firms have sought to make customers abide by the rules of the relevant card scheme (e.g. VISA or MasterCard) even though the customer never sees the rules.  In each case, the FOS has upheld the customer’s complaint on the basis that the card rules cannot take away the customer’s rights under their contract.

(iv) ISAs: replacement of ‘CAT’ standards by ‘stakeholder’ cash deposit criteria

CAT standards for ISAs were abolished with effect from 6 April 2005.  On the same date criteria came into force for ‘stakeholder’ cash deposits (not limited to ISAs).  Page 16 of the 2005 Guidance for subscribers refers to this change.  In recent reviews of a number of subscribers we have found ISA literature in use that still refers to CAT standards, instead of saying whether the account qualifies as a ‘stakeholder’.  If you are in any doubt on the situation in your own organisation, please check and consult your BCSB relationship manager in need.

In view of some uncertainty over the appropriateness of it being mandatory to include a reference to stakeholder criteria in ISA literature, we are not for the time being seeking to enforce this.  References to the obsolete CAT standards should however be removed at the first reasonable opportunity.

(v)   Codes Paragraph 4.8: downgraded savings account interest

Paragraph 4.8 in the Banking Code and the Business Banking Code was not changed between the 2003 and 2005 editions of the Codes.  However, the re-writing of the Guidance for the new Codes provided an opportunity to incorporate a number of points of clarification that had been covered in BCSB Bulletins during 2003 and 2004.

We wrote at the end of August to all subscribers providing savings accounts to describe our plans for comprehensive monitoring of compliance with this part of the Code on a rolling basis and at its meeting in September the BCSB Board confirmed its agreement.  We have commissioned software from e-Solutions, a firm already known to some subscribers.  We have named this SATS (Savings Account Tracking System).
The process of gathering the information required from subscribers to undertake this monitoring on a phased basis began during November and it has become clear that although the software is performing well, subscribers require more time than we had originally envisaged and we are therefore slowing the implementation of the monitoring. We had originally hoped that all subscribers would be providing real time interest rate information by the end of January 2006 but experience to date suggests that more support will be required for each subscriber when going on to SATS and the back-loading of data may be more time-consuming than we had expected. We now hope to have the system fully operational by the end of March 2006.

As implementation progresses we will ensure that subscribers have clear instructions on what will be required, a nominated point of contact from which to get help and sufficient lead time to allow input of historic rates to be completed.
We must stress that provision of rate change information from time to time will not change the Code’s requirements for subscribers to monitor rates themselves and to ensure that notices are provided appropriately.

Two specific interpretational points have arisen in the course of our recent work that we feel need mentioning as they are not explicit in the Guidance to the Codes.

The first point relates to what we have termed ‘jobbing back’ to a Base Rate change for the purpose of calculating rolling 12-month reference periods.  This was covered in BCSB Bulletin No.13 of 22 December 2003 from which we quote:

following a Base Rate change, one of the following happens:

· you change your own rates within 60 days (or a period extended to meet a contractual notice obligation …), in which case you ignore the temporary position between the Base Rate and account rate changes, and the reference point is the date of the Base Rate change.

· you do not change your rates within 60 days, in which case you also 'job back' to the date of the Base Rate change as the new reference point.
This means that you must compare the margin after you have reacted to a Base Rate change with the one that applied 12 months before this Base Rate change, to see if you have to issue a notification.  The reference margin is not the one 12 months prior to the date you change your own rate (if you do) within the 60-day window.  Often this will not have any practical effect, but we have encountered a case in our monitoring where it made the difference between complying with paragraph 4.8 and being in breach.

Secondly, the question has arisen whether you can have “two bites of the cherry” in responding to a Base Rate change.  This would be by changing your savings account rate twice within 60 days and being allowed to ‘job back’ to the date of the Base Rate change with the reference margin that emerges after your second rate change, ignoring the margin after the first rate change for reference purposes.  We do not see anything in the Guidance that would justify this interpretation and we would not accept it, in the event that it made the difference between a downgrading notification being required or not.

(vi) Branch closures
Branch closure programmes have been announced by both banks and building societies during 2005.  Paragraphs 7.6 of the Banking Code and 7.8 of the Business Banking Code introduced additional notice requirements in the latest editions of the Codes.  Regrettably, cases have been brought to our attention where there has been incomplete compliance with the new standards, requiring remedial steps to be taken, including at least one case of deferral of the branch closure amidst some adverse publicity.  We draw attention in particular to the need to make business banking customers aware at the time of the closure notification of any Inter-bank Agency Agreements.  Compliance Officers need to ensure they are fully involved at a sufficiently early stage in any planning for branch closures.

3.   BCSB NEWS
(i) New subscribers

Earlier in the year the Board approved the application of Sabanci Bank PLC, whom we are pleased to welcome as a subscriber to the Banking Code.

(ii) User Group

The Minutes of the meeting held on 17 November 2005 are attached as an Appendix (restricted distribution).  The 13 subscribers that are currently represented on the User Group were listed in Bulletin No.18.

We would like to draw attention to what was agreed about Business Banking Code registrations, namely that we will continue to maintain a separate register for the Business Banking Code and that in future all subscribers with any business banking customers should be asked to sign up.  We will be following this up for the new subscription year, starting on 1 April 2006, with individual subscribers whose 2005 Subscriber Business Profiles indicated that a Business Code registration is required.

Our 2006/07 budget and fee scale has now been agreed by our Board and approval will now be sought from the sponsors.  We will publish the new fee scales in our next Bulletin.

(iii) Roadshows

As reported to the User Group, we had a record attendance at the 2005 series of roadshows.  We had responded to the comments from the previous year that we should avoid half term and that we should have one meeting in Bristol or Cardiff.  The inclusion of external speakers, this year from the Credit Reference Agencies, again proved popular.

The feedback continues to be that the seminars are valued as an annual event, so we are planning to hold a similar series in the autumn of 2006.  We will be inviting requests for topics nearer the time, but we have to say we have received very little by way of suggestions in the past and would welcome more.  Please feel free to put ideas to Adrian Lloyd or to your Relationship Manager at any time.

(iv) BCSB people

Claire Ighodaro and Alan Whiting are now settled in as new Directors and we are looking forward to Elaine Kempson formally joining the Board next month.  We are very grateful for the support and wise counsel of Noel Hunter and Sally Hawkins who have now stood down, having been with us as independent directors since the BCSB’s earliest days.

Sue Scott is known to a number of you from her days at the MCCB, having previously been Head of Legal at the Woolwich, where she was responsible for a large department of lawyers.  Having started work with us as a consultant a year ago, Sue has since joined the BCSB staff as Head of Legal and Policy, working part-time.  We are already benefiting from Sue’s experience and legal expertise and she was able to meet the User Group last month, when she reported on the review of our disciplinary process she is conducting for the Board.
We recently decided we needed a full-time Helpdesk Manager based in the London office, as an addition to the offsite team, and we are very pleased to welcome Viraj Theberis in this role.
 


A number of you will have seen our advertisement to recruit an additional Relationship Manager to our team. We are delighted to have appointed Judith Stocks to that vacancy and she will join us from First Direct at the beginning of January. We look forward to introducing her to you before long.

(v) Christmas and New Year

The BCSB office at Frederick’s Place will be open throughout the Christmas and New Year period, except for public holidays and the afternoon of Friday 23 December.  There will be a limited staff presence and should there be no response from our direct lines, messages can be left on the helpline:   0845 2309694
We aim to attend to calls to the BCSB Helpdesk in the normal way.
---000---
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