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TO BANKING CODE AND BUSINESS BANKING CODE

COMPLIANCE OFFICERS 
No.18
  24 MARCH 2005


An early Easter means we can again wish compliance colleagues a pleasant holiday break, having sent out our last Bulletin just before Christmas.  Keeping us busy in the last quarter have been the launch of the seventh edition of the Banking Code and the third edition of the Business Banking Code, our review of your Annual Statements of Compliance, and a significant thrust in themed activity which we report below, including our first venture into offshore monitoring.

Our Bulletins have in the past been issued on an ad hoc basis, approximately quarterly but aimed to cover significant messages and developments as they arise.  The message we have received from a number of subscribers recently has been that it would be helpful to have a more predictable schedule, so we now plan to issue a regular quarterly edition in the second half of March, June, September and December respectively.  This will not rule out interim Bulletins on special topics, and we do of course use the Notice Board on our website for more urgent messages.

As usual we ask you to circulate the Bulletin within your organisation for information or action as appropriate.  Items which may require specific action on your part are listed in bold type in the Contents.
1. CODE DEVELOPMENTS

(i) The Code Review process

The 2005 editions of the Codes are now in force.  The changes have been thoroughly aired elsewhere, so we will not repeat them here.  Some specific points are mentioned in section 2 of this Bulletin.

Elaine Kempson’s provisional recommendation (subject to final decision in November 2005) that future independent reviews should be triennial could imply a comfortable breathing space, but this looks illusory.  There are important areas that Elaine identified for further work, not least in the handling of financial difficulties and the still unfinished business from the previous review relating to the notification of savings account interest rate changes, with ongoing consultation with the FSA and the OFT on the application of the 

Unfair Terms in Consumer Contract Regulations 1999.  Furthermore the possibility of an interim independent review on a particular topic cannot be ruled out.  The sponsors advertised earlier this month for a new Independent Reviewer, to take the place of Elaine who led the first two independent reviews and will be joining the BCSB Board of Directors at the beginning of 2006 (see item 3 (iii) below).

(ii)  Distance Marketing Directive, cash ISAs and
       Child Trust Funds
We have signed a “side-letter” with the FSA, covering the arrangements for monitoring of DMD compliance alongside mini cash and TESSA ISAs, under the FSA rules which are reflected in the Banking Code Guidance.  We will be putting the reporting and liaison processes into effect during 2005.  We shall be recommending to our Board, for approval by the Associations, a simple Rule change to formalise similar arrangements for cash deposit Child Trust Funds, for which investments can be accepted from next month.

2.   COMPLIANCE MONITORING & 

      ENFORCEMENT TOPICS

(i)  Matters arising from the 2005 editions of the

     Codes

The following waiver concerning terms & conditions and the new Codes has already been published on our website Notice Board:

“Certain subscribers have expressed concern about the cost of destroying large stocks of their current terms and conditions documents (Ts & Cs) if they have to introduce updated versions immediately, reflecting new Code provisions for all new customers from 1 March 2005.

“We do not want subscribers to incur unnecessary cost where there is no customer benefit or the Codes’ objectives can be achieved by other means.

“The BCSB Board has approved a temporary waiver under which it will be acceptable to use up existing stocks of Ts & Cs after 1 March 2005, so long as any information required under the new Codes is clearly communicated by alternative means pending reprinting of Ts & Cs. This particularly concerns the requirement to tell new customers about the normal 3-day clearing times for cheques paid in and automated payments, and any deviation from the norm (new Banking Code paragraph 9.4, Business Banking Code paragraph 9.5). 
“This dispensation extends for a maximum of six months from the new Codes taking effect, ie until 30 September 2005”.
Following queries from one or two Compliance Officers, we would just add that there is not a requirement to take proactive steps to tell existing, as against new, customers about the normal clearing times.  However staff must be equipped to answer queries on the subject from any customers who ask.

Hopefully no subscriber that provides current accounts needs reminding of the requirement in the Guidance to Key Commitment 2(f) to send a copy of the updated Code flyer to all current account customers within six months of the new Codes coming into effect, i.e. by 31 August 2005.
(ii)  Annual Statements of Compliance

All ASCs were received on or before the deadline of 31 January 2005 or within one day’s grace and we are therefore pleased to say that no fines had to be imposed this year.  All subscribers completed Part One (Compliance and Management Framework).  Part Two (Banking Code) was completed by 114 subscribers and Part Three (Business Banking Code) by 22.
It should go without saying that subscribers need to study the Guidance for Subscribers in depth for sections of the Code(s) relevant to their business, and many of the questions in the Annual Statement of Compliance are derived from the Guidance.  Occasionally we come across cases where the Compliance Officer has sought to achieve compliance relying only on the text of the Banking Code itself.
All the ASCs have been reviewed, with 62% found to be ‘clean’ and 38% giving rise to queries to the Compliance Officers concerned.  We shall be talking to a small number of subscribers about more significant matters revealed by their ASCs.  In addition, there have been several minor breaches, which we will be reporting to our Board as ‘No Action’ matters.

Out of a total of 26 such cases, 18 reflected breaches reported in response to Q.4.7.1, which we asked for the first time in 2004: “Do you for all accounts (except those with balances of less than £500) – provide a record of the Bank of England base rate applicable during the year?”  This was a new requirement introduced in the 2003 edition of the Codes and we trust that all subscribers are now fully compliant in this respect.
A number of positive messages come through from the ASCs on the work done in the last year, for example:

· Extensive activity to comply with the Code paragraph 4.8 downgrading provisions, with 14 subscribers having purchased proprietary software and the remainder having developed their own.

· Investments in training packages, including material on the Distance Marketing Directive and financial promotions.

· Annual testing of staff on Code awareness increasingly common.

· Review of procedures/terms and conditions/literature in readiness for 2005 editions of the Codes
(iii)  ‘No Action’ cases
Arising from the comments on ASCs above, we thought it might be worth mentioning the policy our Board has agreed for handling of ‘No Action’ cases, where a breach is admitted but disciplinary process is not commenced.  Many such instances, not limited to those reported in the ASCs, come to light through subscribers’ own monitoring activity and are voluntarily reported.  The criteria for granting such treatment are broadly:

· The breach is or was only temporary

· No risk of customer detriment is apparent

· No risk of damage to the credibility of the Code is foreseen

· If the breach was allowed to continue with BCSB agreement, it would be because the cost of avoiding or rectifying the situation immediately would be disproportionate to any customer benefits
‘No Action’ cases are reported to the Board for information, and are taken into account with an appropriate weighting in our Risk Model analysis.

(iv)  New business processing problems
We recently reported to the Board a ‘No Action’ case involving a subscriber whose systems and resources for handling applications for a particular product became seriously overwhelmed, leading to complaints to our Helpdesk and adverse press coverage about serious backlogs and customer documents going astray.  This had raised questions about whether the subscriber had failed to operate secure and reliable systems under the Code Key Commitments.
The Board has asked us to alert you to the risks of customer detriment when systems fail to cope with new business volumes, and to point out that subscribers should seriously consider suspending marketing and accepting new accounts in such circumstances, until backlogs have been cleared and adequate resources put in place.
(v)  Field monitoring
In addition to general subscriber visits, we have completed a number of themed reviews of specific Code related issues. 

In Bulletin 17 in December we reported the outcome of our review of Basic Bank Account provision.  We have followed up the three ‘Red’ reports and have seen improvements in all areas, although there still remains work to be done.  You will know that Section 3 of the 2005 Code has been updated to ensure that where a Basic Bank Account appears to meet the needs of an applicant, subscribers who offer the product will provide appropriate information.  Evidence from Citizens Advice and the Department for Work and Pensions still highlights concerns in this area and we are planning to do further work during the summer.

With Base Rate movements having become a regular feature over the last 12 months, we have sampled the way that downgrading provisions in the Code are being dealt with by subscribers. Although in most cases customers had received appropriate letters following rate changes, we still found some confusion over the setting of reference rates margins and dates and how the rolling 12 month timescale works. We are committed to continuing our monitoring of downgrading and would recommend that CCOs take the opportunity to remind themselves of paragraph 4.8 of the Code(s) and the related Guidance, and the clarification issued in past BCSB Bulletins (Nos. 11 to 15).

We have just completed a review of outsourced operations in India and in general have found very high levels of compliance with close oversight exercised from the UK. It is evident that the “offshoring” trend is likely to continue both in terms of volumes and process types and this is another area which we will wish to monitor closely.

Our recent survey of adherence to the new APACS Summary Box guidelines by credit card providers has identified a generally strong level of compliance.

Over the coming six months we are planning further themed reviews. To reflect the current public concern over personal indebtedness, we will be reviewing the way that subscribers meet the Code requirements for credit assessment and how, when things have gone wrong, customers in financial difficulties are dealt with. We will review the level of compliance with the rules on transferring business bank accounts and will continue with follow up work on Basic Bank Accounts and downgrading. We are also planning to do some work covering the new Section 10 in the Code (Cards and PINs) but this has yet to be scoped.

3.   BCSB NEWS
(i)  New Subscribers

The Board has approved the application of Heritable Bank Limited, whom we are please to welcome as a subscriber to the Banking Code.
(ii)  User Group
The Minutes of the meeting held on 2 February 2005 are attached as an Appendix (restricted distribution).

The formation of the Group was announced in Bulletin No.7 in December 2001.  After three years we have reviewed the membership, and the new list, including some who have been re-appointed, is set out in the following details which are also on our website:

Purpose 
The User Group provides a sounding board for the BCSB executive by ensuring that practitioners' views are heard at an early stage in policy development.  Communications are two ways: practitioners will feed back their concerns; the BCSB will consult on their ideas.  The User Group has no executive responsibility and is not intended to replace or supplant the relationship that the BCSB has with the trade associations.

Composition of the Group

There are 13 members who provide a representative balance of the BCSB's overall subscriber base.  Thus we have representatives of small and large institutions, banks and building societies, branch-based subscribers and those using other delivery channels.  On occasion, there might be a need to create a working party from members of the User Group to discuss specific issues, when we might also co-opt representatives of other subscribers.  Practical experience is key in the choice of members.

Meetings 
We aim to have two or three meetings a year, normally in London, though other meetings could be held if required.  Meetings will be chaired by the BCSB's Chief Executive or Compliance Director and the BCSB will also provide secretarial support.  BCSB Directors and representatives of the trade associations may also attend.

Current Members

Abbey National plc

Alliance & Leicester plc

AIB Group (UK) p.l.c.

Co-operative Bank p.l.c.

The Cyprus Popular Bank Limited

HSBC Bank plc

Lloyds TSB Group plc

Mansfield Building Society

MBNA Europe Bank Limited

Morgan Stanley Bank International Limited

Portman Building Society

Skipton Building Society

Stroud & Swindon Building Society

(iii)  BCSB people
Attached as an Appendix is our press release announcing the recruitment of three new independent directors, Claire Ighodaro, Alan Whiting and Elaine Kempson, with whom we very much look forward to working.  These appointments maintain the numbers of independents on the Board following Richard Farrant’s retirement and the forthcoming departures of Noel Hunter and Sally Hawkins, all of whom we shall miss.
The release also announces the appointment of Duncan Campbell, whom we welcome as the new Chairman of our Disciplinary Sub-Committee to replace Professor Julian Farrand QC whose guidance we greatly valued during the first three years of the Sub-Committee.

We are sorry that Ellen Godber is resigning for family reasons at the end of March and we thank her for all she has done in her four years with the BCSB.  We welcome Gaye Kirby who is taking her place as Office Manager.

We are all glad to see Liz Thompson back after her maternity leave and she is busy renewing contacts with the Compliance Officers in her portfolio of subscribers.  Elizabeth Paterson has been an excellent stand-in for Liz; we wish her well and are pleased that she will continue to be part of the compliance community on her return to the HBOS Group.
(iv)  Fees for 2005/06
Our budget and fees for 2005/06 have now been approved by the Associations on behalf of the subscribers.  The fee scales are set out on the next page.  Invoices for the year commencing 1 April 2005 will be sent out by the end of March, payable within 20 business days.
For the year ending 31 March 2005, our latest forecast is that we shall return a pre-tax loss of £111k, almost exactly in line with budget.   This result is in fact the result of a number of variances balancing out: principally, the cost of recruiting three new non-executive Directors has offset the gains from acquiring new subscribers and cost savings across the board.  As a result, reserves are expected to fall during the year from £708k to £587k.  In 2003, there was some uncertainty as to whether we should have to pay corporation tax on past surpluses.  It now seems clear that tax will continue to be assessed on interest income only.  Reserves will therefore remain well ahead of our target figure of £350k.

The 2005/06 Budget indicates a deficit of £143k thus reducing our reserves to £434k.
The Banking Code

The fee scale is based on the following, unchanged from last year:

· The size of the subscriber’s regulated business is measured by using a weighted total of personal accounts, based on:

· 1 x current accounts, plus

· 0.5 x savings accounts, plus

· 0.5 x loan accounts, plus

· 0.5 x credit card accounts.

· These weighted totals are split into eleven bands. 

· The rules for consolidation are that there should be a single Annual Statement of Compliance signed by a single Chief Executive, a unified compliance function and the arrangements in place by the beginning of the financial year.  

The Business Banking Code

The fee scale is based on the following, again unchanged from last year:

· weighted total of the accounts that the institution has for businesses with a turnover of less than £1 million pa.  The weightings are:

· 1 x current accounts, plus

· 1 x loan accounts, plus

· 0.5 x savings accounts, plus

· 0.5 x merchant acquiring accounts, plus

· 0.5 x credit card accounts.
· These weighted totals are split into six bands. 
In summary, we continue to control costs tightly and have successfully recruited new subscribers, and reserves are currently at a level higher than is required.  After three years of fee reductions and one year with no change, we do not expect to be able to hold our fees unchanged in 2005/06.  We should give warning that in future years  the requirement to break even and absorb inflationary cost increases mean that fee increases are likely.  The following table gives a possible scenario:
	PROJECTED FEE INCREASES

(assuming 4% annual cost inflation)

	
	2005/06
	2006/07
	2007/08
	2008/09

	Total costs, including tax, after 4% annual increase, £000
	
	1462
	1520
	1570

	Income required for year, £000
	
	1362
	1520
	1570

	Increase on previous year %
	
	8.7
	11.6
	4

	After tax surplus / (deficit) for year, £000
	
	(100)
	0
	0

	Reserves at year end, £000
	450
	350
	350
	350


	2005/06 FEE SCALE FOR BANKING CODE REGISTRATIONS

	BAND
	WEIGHTED

ACCOUNTS

‘000
	FEE

2002/03

£
	FEE

2003/04

£
	FEE

2004/05

£
	FEE

2005/06
	NO. OF 

SUB-

SCRIBERS
	REVENUE

£

	1
	> 10,000
	75,000
	67,500
	60,750
	60,750
	7
	425,250

	2
	4,000- 10,000
	50,000
	45,000
	40,500
	40,500
	1
	40,500

	3
	1,000 - 4,000
	31,000
	27,000
	24,300
	24,300
	10
	243,000

	4
	500 - 1,000
	25,000
	20,000
	18,000
	18,000
	8
	144,000

	5
	200 – 500
	14,000
	12,000
	10,800
	10,800
	13
	140,400

	6
	100 – 200
	6,000
	5,000
	4,500
	4,500
	7
	31,500

	7
	50 –100
	3,000
	2,500
	2,250
	2,250
	9
	20,250

	8
	25 – 50
	2,250
	2,000
	1,800
	1,800
	16
	28,800

	9
	10 – 25
	1,750
	1,500
	1,350
	1,350
	21
	28,350

	10
	5 – 10
	1,000
	750
	675
	675
	6
	4,050

	11
	< 5
	750
	500
	450
	450
	15
	6,750

	TOTAL
	
	
	
	
	
	113
	1,112,850


	2005/06 FEE SCALE FOR BUSINESS BANKING CODE REGISTRATIONS

	BAND
	WEIGHTED

ACCOUNTS

‘000
	FEE

2002/03

£
	FEE

2003/04

£
	FEE

2004/05
	FEE

2005/06
	NO. OF

SUB-

SCRIBERS
	REVENUE

£

	1
	> 1,000
	20,000
	15,000
	13,500
	13,500
	4
	54,000

	2
	100 - 1,000
	7,000
	5,000
	4,500
	4,500
	5
	22,500

	3
	50 - 100
	2,500
	2,000
	1,800
	1,800
	4
	7,200

	4
	20 – 50
	1,500
	1,250
	1,125
	1,125
	2
	2,250

	5
	10 – 20
	   750 
	750
	675
	675
	3
	2,025

	6
	<10
	250
	250
	225
	225
	8
	1,800

	TOTAL
	
	
	
	
	
	26
	89,775


---000---
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